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PEOPLE v. LEE
Colo. 1923
Supreme Court of Colorado.
PEOPLE, by KEYES, Atty. Gen., ex rel. SETTERS et al.
V.
LEE et al.
No. 10547.
Feb. 27, 1923,

En Banc.

Original proceeding in quo warranto by the People of the State of Colorado, by Victor E. Keyes, Attorney
General, upon relation of J. W. Setters and another, against Charles W. Lee and others.

Demurrer to respondent's plea and answer to the petition overruled, and information in quo warranto dismissed.
West Headnotes
[1] Levees and Flood Control 235 €6

235 Levees and Flood Control
235k4 Districts, Boards, and Officers
235k6 k. Proceedings for Organization. Most Cited Cases
The sufficiency of a petition, under Conservancy Act, § 3 (C.L.1921, § 9517), to establish a conservancy district,
need not be determined before publication of notice of the hearing as required by section 5 (section 9519); section
6 (section 9520) providing for such determination as the hearing.

[2] Levees and Flood Control 235 €6

235 Levees and Flood Control
235k4 Districts, Boards, and Officers
235k6 k. Proceedings for Organization. Most Cited Cases
The notice required by Conservancy Act, § 5 (C.L.1921, § 9519), of the time and place of the hearing on a petition
to establish a conservancy district, is not a “process” within Const. art. 6, § 30, requiring that all process run in the
name of the people.

[3] Notice 277 €29
277 Notice
277k9 k. Requisites and Sufficiency of Formal Notice in General. Most Cited Cases

Mere informalities do not vitiate notices so long as they give the necessary information to the proper parties and do
not mislead.
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[4] Levees and Flood Control 235 €6

235 Levees and Flood Control
235k4 Districts, Boards, and Officers
235k6 k. Proceedings for Organization. Most Cited Cases
A notice of a hearing on a petition to establish a conservancy district in the forms suggested by Conservancy Act, §
75 (C.L.1921, § 9589), except that it omitted the words “to all persons interested,” held not void, not being
misleading.

[5] Levees and Flood Control 235 €6

235 Levees and Flood Control
235k4 Districts, Boards, and Officers
235k6 k. Proceedings for Organization. Most Cited Cases
Under Conservancy Act, § 6 (C.L.1921, § 9520), the district court's finding that a majority of the owners of land in
a conservancy district did not sign a petition protesting against the organization thereof is conclusive in quo
warranto proceedings against the directors of the district.

[6] Levees and Flood Control 235 €6

235 Levees and Flood Control
235k4 Districts, Boards, and Officers
235k6 k. Proceedings for Organization. Most Cited Cases
Stockholders of corporations signing a petition protesting against the establishment of a conservancy district as «
trustees for the use of its stockholders” cannot be counted as signers unless they sign individually and are owners
of land in the proposed district.

[7] Constitutional Law 92 €62(5.1)

92 Constitutional Law
92111 Distribution of Governmental Powers and Functions
92111(A) Legislative Powers and Delegation Thereof
92k59 Delegation of Powers
92k62 To Executive
92k62(5) Particular Matters
92k62(5.1) k. In General. Most Cited Cases
(Formerly 92k62(5))

Taxation 371 €22077

371 Taxation

371111 Property Taxes

3711I(A) In General
371k2075 Delegation of Power
371k2077 k. Creation of Taxing District. Most Cited Cases

(Formerly 371k29)
The board of directors provided for by Conservancy Act, C.L.1921, §§ 9515-9589, with full power under section
13, section 9527, to devise, prepare for, maintain, and operate all necessary or desirable works or improvements
provided by the official plan, which it prepares and adopts, and to levy assessments, borrow money, etc., is not a “

© 2007 Thomson/West. No Claim to Orig. U.S. Govt, Works.

http://web2.westlaw.com/print/printstream.aspx?fn=_top&destination=atp&mt=EstatePlann... 5/1/2007



Page 4 of 15

213 P. 583 Page 3

72 Colo. 598,213 P. 583
(Cite as: 72 Colo. 598, 213 P. 583)

special commission” within Const. art. 5 § 35, prohibiting the delegation of power to make, supervise, or interfere
with municipal improvements, levy taxes, etc., to any special commission; the act providing for the permanent
existence of the board as the governing body of the district.

[8] Taxation 371 €-2119

371 Taxation

371111 Property Taxes

3711I1(B) Laws and Regulation
371111(B)3 Constitutional Requirements and Restrictions
371k2119 k. Restrictions as to Purposes of Taxation. Most Cited Cases

(Formerly 371k38)
The public works for the construction of which assessments provided by the Conservancy Act, C.L.1921, §§
9515-9589, are authorized, are of a public nature and for public purposes.

[9] Constitutional Law 92 €233

92 Constitutional Law

92X1 Equal Protection of Laws

92k231 Local Improvements
92k233 k. Assessments and Special Taxes. Most Cited Cases

Conservancy Act (C.L.1921, §§ 9515-9589), which provides a detailed system of appraisal of benefits of property
within districts organized thereunder, a detailed public report by the appraisal commissioners, and a hearing before
the court with a jury, if desired, does not violate the due process clauses of Const.U.S. Amend. 14, and Const.Colo.
art. 2, § 25, nor deny to citizens the equal protection of the law, as respects assessments.

[10] Levees and Flood Control 235 €=1

235 Levees and Flood Control

235k1 k. Power to Establish and Maintain in General. Most Cited Cases
Whether landowners have any right to participate in the administration of quasi municipal corporations, such as
conservancy districts, by vote or otherwise, is a political question merely, and the Legislature may create such a
corporation and provide for the manner of its administration and the personnel of its officers in any manner it sees
fit.

[11] Constitutional Law 92 €289

92 Constitutional Law
92XI1I Due Process of Law
92k288 Local Improvements
92k289 k. In General. Most Cited Cases
Conservancy Act (C.L.1921, §§ 9515-9589) is not unconstitutional, because protesting petitions are limited to
denial of statements in the petition to create the district; objectors, with such limitation, being given full
opportunity to be heard on the original petition.

[13] Constitutional Law 92 €289

92 Constitutional Law
92X1I Due Process of Law
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92k288 Local Improvements
92k289 k. In General. Most Cited Cases
Conservancy Act (C.L.1921, §§ 9515-9589) is not unconstitutional because section 6 (section 9520) provides that
no appeal or writ of error shall lie to review an order establishing a district; there being no constitutional right of
appeal or even to be heard in the matter of the necessity of the district or the boundaries thereof.

[14] Constitutional Law 92 €61

92 Constitutional Law
92111 Distribution of Governmental Powers and Functions
92111(A) Legislative Powers and Delegation Thereof
92k59 Delegation of Powers
92k61 k. To Judiciary. Most Cited Cases

The provisions of Conservancy Act (C.L.1921, §§ 9515-9589) relating to the hearing on the petition to create a
district and protesting petitions, dismissal of one or the other, and the making of an order establishing the district,
do not violate Const. art. 3, as conferring legislative functions on the court.

[15] Constitutional Law 92 €61

92 Constitutional Law
92111 Distribution of Governmental Powers and Functions
92III(A) Legislative Powers and Delegation Thereof
92k59 Delegation of Powers
92k61 k. To Judiciary. Most Cited Cases

The power of appointing officers, which is more executive than legislative, is not judicial, when taken by itself;
but, when incidental to the exercise of judicial functions, its existence does not vitiate a statute conferring it on the
courts.

[16] Constitutional Law 92 €63(2)

92 Constitutional Law
92111 Distribution of Governmental Powers and Functions
92111(A) Legislative Powers and Delegation Thereof
92k59 Delegation of Powers
92k63 To Local Authorities
92k63(2) k. To Municipalities and Municipal Officers in General. Most Cited Cases
The powers and functions of political subdivisions of the state are administrative.

[17] Levees and Flood Control 235 €5

235 Levees and Flood Control
235k4 Districts, Boards, and Officers
235kS k. Nature, Creation, and Incidents in General. Most Cited Cases
Conservancy or flood control districts stand on the same footing as drainage districts.

[18] Constitutional Law 92 €60

92 Constitutional Law
92111 Distribution of Governmental Powers and Functions
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92I1I(A) Legislative Powers and Delegation Thereof
92k59 Delegation of Powers
92k60 k. In General. Most Cited Cases
Before a statute can be held unconstitutional as delegating legislative power, it must clearly appear that the power
delegated is purely legislative.

[19] Constitutional Law 92 €61

92 Constitutional Law
92111 Distribution of Governmental Powers and Functions
92111(A) Legislative Powers and Delegation Thereof
92k59 Delegation of Powers
92k61 k. To Judiciary. Most Cited Cases

Constitutional Law 92 €74

92 Constitutional Law
92111 Distribution of Governmental Powers and Functions
92111(B) Judicial Powers and Functions
92k71 Encroachment on Executive
92k74 k. Powers, Duties, and Acts Under Legislative Authority. Most Cited Cases

Conservancy Act (C.L.1921, §§ 9515-9589), conferring on the district court the power to appoint the three
directors and three appraisers of districts organized thereunder, held not in violation of Const. art. 3, as conferring
legislative or administrative powers on the court; such powers being incidental to the judicial functions vested
therein.

[20] Municipa! Corporations 268 €=864(4)

268 Municipal Corporations
268XI111 Fiscal Matters
268XI1I(A) Power to Incur Indebtedness and Expenditures
268k862 Limitation of Amount
268k864 Debts and Expenditures Subject to Limitation

268k864(4) k. Indebtedness Payable Out of Special Fund or from Special Assessment. Most Cited
Cases
Conservancy Act, § 26 (C.L. 1921, § 9540), requiring boards of appraisers of conservancy districts to appraise the
benefits accruing from the construction of improvements to cities, towns, etc., as political entities, held not invalid
as permitting an increase of the debt thereof to an amount exceeding that authorized by Const. art. 11, § 8, which
does not apply to improvements to be paid for out of special assessments, especially where made by the state or an
agency thereof for state purposes, to be met, not by a special assessment of the city itself for the governmental
purposes thereof, but by the levy of a uniform tax on the taxable property within its boundaries as provided by
section 55 (section 9569) to carry out the purposes of the conservancy district.

[21] Taxation 371 €2122
371 Taxation
371111 Property Taxes
37111I(B) Laws and Regulation
37111I(B)4 Constitutional Regulation and Restrictions Concerning Equality and Uniformity
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371k2122 k. What Constitutes Tax Within Constitutional Requirement. Most Cited Cases
(Formerly 371k40(2))
Special assessments of benefits, as provided for by Conservancy Act, C.L.1921, §§ 9515-9589, are not a tax within
Const. art. 10, § 3, requiring uniformity of taxation.

[22] Levees and Flood Control 235 €2

235 Levees and Flood Control

235k2 k. Constitutional and Statutory Provisions. Most Cited Cases
Conservancy Act (C.L.1921, §§ 9515-9589) does not violate the home rule amendment of the Constitution (article
20), because assessments, under section 26, of benefits accruing to cities, towns, etc., from improvements
authorized by conservancy districts, must be paid from funds levied as general taxes, as provided by Conservancy
Act, § 55 (C.L.1921, § 9569); the improvements authorized not being those of any particular city or town, but
those of the conservancy district, in which the Legislature may include parts of counties and cities.

Constitutional Law 92 €=268(1)

92 Constitutional Law
92111 Distribution of Governmental Powers and Functions
92111(B) Judicial Powers and Functions
92k 68 Political Questions
92k68(1) k. In General. Most Cited Cases
Whether landowners have any right to participate in the administration of quasi municipal corporations, such as
conservancy districts, by vote or otherwise, is a political question.

Constitutional Law 92 €290(1)

92 Constitutional Law
92XI1I Due Process of Law
92k288 Local Improvements
92k290 Assessments and Special Taxes
92k290(1) k. In General. Most Cited Cases

Conservancy Act (C.L.1921, §§ 9515-9589), which provides a detailed system of appraisal of benefits of property
within districts organized thereunder, a detailed public report by the appraisal commissioners and a hearing before
the court with a jury, if desired, does not violate the due process clauses of Const.U.S. Amend. 14.

Levees and Flood Control 235 €2

235 Levees and Flood Control

235k2 k. Constitutional and Statutory Provisions. Most Cited Cases
Conservancy Act (C.L.1921, §§ 9515-9589), which provides a detailed system of appraisal of benefits of property
within districts organized thereunder, a detailed public report by the appraisal commissioners, and a hearing before
the court with a jury, if desired, held not to violate constitutional provisions.

**585 *599 Victor E. Keyes, Atty. Gen., and Russell W. Fleming, Asst. Atty. Gen. (John H. Voorhees, of Pueblo,
of counsel), for plaintiffs.

Chas. M. Rose and Leo P. Kelly, both of Pueblo, and Pershing, Nye, Fry & Tallmadge, of Denver, for respondents.
*600 ALLEN, J.
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This is an original proceeding in quo warranto. It was instituted in this court in the name of the people of the state
of Colorado, by the Attorney General, upon the relation of two owners of lands within the territory of a district
hereinafter referred to as the Pueblo conservancy district. The object of this action, according to the prayer of the
petition, is to exclude from office the three persons, named as respondents, who are acting as directors of the
conservancy district above mentioned, and to have this court declare the office itself illegal and void, or
nonexistent. The respondents have filed a plea and answer to the complaint or petition, alleging, among other
things, the organization of the Pueblo conservancy district under the Conservancy Act of Colorado, and their (the
respondents') appointment as directors of such district. The case is before us for determination upon the demurrer,
filed by plaintiff, to the plea and answer of respondents. The case is submitted for final determination upon such
demurrer.

From the pleadings in this case, and also from the briefs, the relief sought by plaintiff is asked upon two main
propositions, asserted by plaintiff, namely: (1) That the act under which the district was formed is
unconstitutional, and (2) that, whether constitutional or not, the district court of Pueblo county had no jurisdiction
to make the order which created and established the district. The last-named contention will be discussed first, and
the discussion necessitates a reference to some parts of the statute involved before taking up the argument of the
plaintiff.

The Conservancy Act of Colorado may be found in chapter 174 of the Compiled Laws of Colorado of 1921,
subdivision 3, entitled ‘Conservancy Districts,” beginning with section 9515 and ending with section 9589.

The General Statutes are included in the Compiled Laws of Colorado 1921, commencing at page 217. The
Conservancy Act of Colorado also appears as chapter 1 of the *601 Laws passed by the Extraordinary Session of
the Twenty-Third General Assembly.

Section | of the Act (section 9515, C. L. 1921) defines terms used in the statute. Section 2 (section 9516, C. L.
1921) vests in district courts jurisdiction to establish conservancy districts. Section 3 (section 9517 C. L. 1921)
provides that--

‘Before any conservancy district shall be established under this act, a petition shall be filed in the office of the
clerk of the court vested with jurisdiction, in a county in which all or part of the lands embraced in said proposed
conservancy district are situated.’

The section further provides how the petition may be signed and what it ‘shall set forth.” Section 4 (section 9518,
C. L. 1921) relates to the bond of petitioners.

Section 5 of the act (section 9519, C. L. 1921) provides, among other things, as follows:

‘Immediately after the filing of such petition the court wherein such petition is filed or a judge thereof in vacation,
shall by order fix a place and time, not less than sixty days nor more than ninety days after the petition is filed, for
hearing thereon, and thereupon the clerk of said court shall cause notice by publication (Schedule Form I) to be
made of the pendency of the petition and of the time and place of the hearing thereon. * * *’

The answer of the respondents shows, and the demurrer admits, that a petition for the establishment of a
conservancy district was filed in the district court of Pueblo county, **586 on May 26, 1922. The petition prayed
that the territory therein described be organized and constituted a conservancy district, under the corporate name of
the ‘Pueblo Conservancy District.’

Further steps were taken toward the organization of the district, and on September 14, 1922, the court rendered its
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decision upon the hearing on the petition, and certain objections which had been filed thereto, and entered an order
creating the Pueblo conservancy district.

[1] Enough has been stated thus far, for the purpose of disposing of the first contention made by plaintiff, which is
*602 that the court had no jurisdiction to enter the order because, as it is stated in its beief, ‘there was no
determination, judicial or otherwise, * * * as to the sufficiency of said petition prior to the publication of notice of
hearing thereon.” The answer to this contention is that there was no necessity for a determination of the sufficiency
of the petition ‘prior to the publication of notice.” Such determination may be had, and it was had in this case, at
the time of the hearing. Section 6 of the act (section 9520, C. L. 1921) provides, among other things, as follows:
‘Upon the said hearing, if it shall appear that a petition for the organization of a conservancy district has been
signed and presented, as hereinbefore provided, in conformity with this act, ¥ * * the court shall, by order duly
entered of record, adjudicate all questions of jurisdiction, declare the district organized and give it a corporate
name. * * *’

[2] On the same day that the petition was filed in the district court, the court ordered the publication of the notice
required by section 5 of the act, hereinbefore quoted. The notice was duly published. It was not given in the name
of the people, and this fact gives rise to the second contention of plaintiff, namely, that the notice is a ‘process'
within the meaning of section 30 of article 6 of the Constitution of the state of Colorado, which provides that ‘all
process shall run in the name of the ‘People of the State of Colorado,” and that, therefore, the notice was void.
This contention cannot be sustained, for we hold that the notice in question was not a ‘process' within the meaning
of the constitutional provision cited, and was not, therefore, vitiated by the fact that it did not run in the name of the
people. The Constitution of the state of Illinois contains the same provision, and the meaning of the word ‘process'
as found therein was explained in Curry v. Hinman, 11 Ill. 420, decided before the adoption of our Constitution.
The court there said:

‘This object is manifest. It was to provide a name or title by which the sovereign power of the state should be
*603 designated. In England, the kind is supposed to be the fountain of justice and the source of power, and that
sovereign power is there designated by his name and title. * * * Where, by the law of England, whence we have
mainly borrowed our system of jurisprudence, writs or process are issued, or other proceedings are had expressly in
the name of the king, here they should run in the name of the ‘People.” * * * The meaning is not that everything
shall be done expressly in the name of the ‘People,” but that nothing shall be done in any other name. Whenever
the name of the sovereign power is invoked or expressed, that shall be its designation.’

This language was approved and quoted in McKenna v. Cooper, 79 Kan. 847, 101 Pac. 662, where the court said:
‘The word ‘process' has many meanings. * * * In the Constitution process, which at the common law would have
run in the name of the king is intended.’

[3][4] The next contention of plaintiff is that the notice is insufficient and void because not in the form required by
the Conservancy Act. This contention is not well founded. The act does not require any particular form of notice.
Section 75 thereof (section 9589, C. L. 1921) gives forms which shall ‘illustrate the character of the procedure.’
For a notice of hearing on the petition, it gives a form having the following caption:

Notice of Hearing on Petition.

To All Persons Interested:

Public Notice is Hereby Given:

The notice given in the proceedings below was in the same form, except that it omitted the second line, the words,
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“To All Persons Interested.” Such omission did not make the notice misleading. Persons interested in the matter of
the organization of a conservancy district would be as likely to find and read the notice if it omitted the second line
of the form suggested by the statute as if it included the same. The general rule in respect to notices is that mere
informalities do not vitiate them so long as they do not mislead, and give the necessary information to the *604
proper parties. 29 Cyc. 1117. The plaintiff cites Ahern v. Directors, 39 Colo. 409, 89 Pac. 963, where we held a
notice defective, but there it was addressed ‘To the Board of County Commissioners.” This made it misleading, as
it was a notice intended for landowners. The notice involved in the instant case is not misleading. We hold it
sufficient.

[S] The plaintiff contends, in effect, that the court was without jurisdiction to make an order establishing the
conservancy district because, as it alleges, the protesting petitions were signed by a majority of the landowners
within the district or proposed district. The district court found to the contrary. In the examination of this point, it
is noted that section 6 of the act (section 9520, C. L. 1921) provides that after the filing **587 of a petition for the
organization of a conservancy district, a petition may be filed by a majority of the owners of the land in the
proposed district, protesting the creation of the proposed district. The section further provides that if the protesting
petition is not signed by a majority of the owners of land, such petition shall be dismissed, and if the protesting
petition is so signed by a majority of the landowners, then the court shall dismiss the original petition praying for
the creation of the district. It is further provided as follows:

‘The finding of the court upon the question of the total number of the owners of the land in said proposed district
and upon the question of the number of the owners of the land situate in said proposed district signing said
protesting petition, the genuineness of the signatures, and all matters of law and fact incidental to such
determination shall be final and conclusive on all parties in interest whether appearing or not.’

The district court having found that a majority of the landowners did not sign the protesting petition, its finding is
conclusive in the instant proceeding. State v. Fleming, 158 Mo. 562, 59 S. W. 119; State v. Albany Drainage Dist.,
290 Mo. 33, 234 S. W. 339. See, also, Gillum v. Town of Rifle, 70 Colo. 198, 197 Pac. 1017, Londoner v.
Denver, 52 Colo. 15, 119 Pac. 156.

[6] *605 Even if the question of the number of signers of the protesting petition could not be determined, we
would be obliged to find, as did the district court, that such signers did not constitute a majority of the landowners
of the proposed district. The plaintiff counts as signers of the protesting petition to stockholders of certain mutual
ditch companies. These stockholders did not sign personally. The corporations signed the protesting petition, and
added after the corporate name the words, ‘Trustee for the Use of its Stockholders,” and a typewritten list of the
stockholders. This did not make such stockholders signers. They cannot be counted, or regarded as signers, unless
they sign individually. Each signer, of course, must be a landowner. If a land owning corporation signs, it counts
as but one owner.

[7] The petition in quo warranto in this case attacks the constitutionality of the Colorado Conservancy Act. It is
alleged that the act violates several sections of our Constitution. We first proceed to take up the contention that the
act is in violation of section 35, article 5, of the Constitution of Colorado, which provides that--

“The General Assembly shall not delegate to any special commission, private corporation or association, any
power to make, supervise or interfere with any municipal improvement, * * * or to levy taxes or perform any
municipal function whatever.’

This contention is evidently made on the theory that there is a ‘special commission’ provided by the Conservancy
Act which is given power to make and supervise a public improvement and levy assessments.
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The act provides for the appointment by the district court of a board of directors. In section 13 thereof (C. L.
1921, § 9527) it is provided that--

“The board of directors shall have full power and authority to devise, prepare for, execute, maintain and operate
any or all works or improvements necessary or desirable to complete, maintain, operate and protect the works
provided for by the Official Plan. * * *’

*606 The ‘Official Plan’ is the plan which may be adopted for the improvements for which the district was
created. The board of directors is the body that prepares, and upon a hearing adopts, the plan. It also has the power
to levy assessments, to borrow money, and otherwise act for the conservancy district. Certain duties relating to
appraisals are imposed on the board of appraisers. The governing body of the district is the board of directors.
The act contemplates and provides for the permanent existence of that board. It is as much the governing body of
the district as the Moffat Tunnel Commission is of the Moffat Tunnel improvement district, and is as permanent.
In Mitheim v. Moffat Tunnel Improvement District, 72 Colo. 268, 211 Pac. 649, we held the tunnel commission
not to be ‘special commission’ within the meaning of the Constitution, and for the reasons therein stated we must
how hold that the board of directors of a conservancy district is not a ‘special commission.’

[8] The petition in this case also raises the question whether the assessment provided by the act are for a public
purpose. There can be no doubt that the public works which may be constructed under the act will be of a public
nature and for public purposes. This has been decided with reference to the Ohio Conservancy Act in Orr v. Allen
(D. C.) 245 Fed. 486. Our own cases support the same conclusion. Tanner v. Treasury Tunnel Min. & Reduction
Co., 35 Colo. 593, 83 Pac. 464,4 L. R. A. (N. S.) 106; Milheim v. Moffat Tunnel Improvement District, supra.

[9] It is alleged in the petition that the Conservancy Act is in violation of the due process clause of the Fourteenth
Amendment to the Constitution of the United States, and of section 25, art. 2, of our Constitution, providing that no
person shall be deprived of life, liberty, or property without due process of law. It is also claimed that the act
denies to citizens ‘the equal protection of the law.’

The act provides a detailed system of appraisal of benefits of property within the district, a detailed report of a
*607 public character by the appraisal commissioners, and a hearing**588 before the court, with a jury if desired.
In the matter of assessments, and the right to be heard thereon, the Conservancy Act as fully protects the
constitutional rights of the people in the district as does the Moffat Tunnel Law (Laws 1922 [Ex. Sess.] p. 88) with
reference to taxpayers in the district therein created. So far as assessments are concerned, under the authority of
the opinions in Milheim v. Moffat Tunnel Improvement District, 72 Colo. 268, 211 Pac. 649, the act now under
consideration must be held constitutional.

[10][11] Whether owners of land have any right to participation in the administration of quasi municipal
corporations ‘by vote or otherwise’ is a political question merely. The right of the Legislature to create a quasi
municipal corporation and provide for the manner of its administration and the personnel of its officers in any
manner it may see fit is well established. People v. Earl, 42 Colo. 238, 94 Pac. 294. Complaint is made of the fact
that the Conservancy Act limits the protesting petitions to a ‘denial of the statements in the petition’ to create the
district. There is nothing unconstitutional in such limitation. With such limitation the objectors are given full
opportunity to be heard upon the original petition for the creation of the district. The Legislature could have
established a Conservancy District by direct enactment, as it established the Moffat Tunnel Improvement District,
and the act would have been valid even if it made no provision for protesting petitions of any kind.

[13] There can be no constitutional objection to the Conservancy Act because it provides (in section 6 thereof) that
no appeal or writ of error shall lie to review the order establishing the district. There is no constitutional right of
appeal or to a writ of error. Speaking of the establishment of drainage districts, it is said in 19 C. J. 667, that the
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Legislature may, in its discretion, and in the absence of constitutional inhibition, limit the right of appeal or deny it
altogether. The right of appeal is not essential even in the matter of assessments. 12 C. J. 1264, note 30. For the
greater reason there is no right of appeal, under the Constitution,*608 in the matter of the necessity of the
improvement district, or the boundaries thereof, because in such matters there is not even a constitutional right to
be heard. 12 C. J. 1263.

The Ohio Conservancy Act, similar in its provisions to our statute, was held not to violate the Fourteenth
Amendment to the federal Constitution, including the due process clause, in Orr v. Allen (D. C.) 245 Fed. 486,
affirmed in Orr v. Allen, 248 U. S. 35, 39 Sup. Ct. 23, 63 L. Ed. 109.

[14] One of the principal contentions of plaintiff is stated in its brief as follows:

“The grounds of objection to the constitutionality of the Conservancy Act set forth in subdivision (¢) and (d) in the
petition herein, as to the power conferred on the district courts, the objection is that the act delegates legislative and
administrative functions to the court, in the organization, management and operation of the conservancy districts,
and allows appeals from judicial decisions of the court to a jury, a nonjudicial body, thus making the functions of
the court nonjudicial and constituting and conferring upon the court the duties of a special commission to act with
and through its directors, appraisers and specially appointed officers in the making and supervising of municipal
improvements.’

In a former part of this opinion, we state that the act creates no ‘special commission’ in the sense that that term is
used in the Constitution. There is left to be considered, therefore, the objection that the act confers legislative
functions upon the court. In this connection, it is claimed that the act violates article 3 of our Constitution, which
provides that the powers of the government of that state are divided into the three departments, and that no person
charged with the exercise of powers properly belonging to one department shall exercise any power properly
belonging to another department.

The provisions of the Conservancy Act relating to the hearing upon the petition to create a district and the
protesting petition or petitions, and the making of an order *609 dismissing either the original petition or the
protesting petition, and in case the proper petition has been filed and a protesting petition has either not been filed
or else dismissed, the making of an order establishing the conservancy district, confer upon the court power which
cannot be otherwise considered than as judicial. One of the alleged legislative powers conferred upon the district
court is the power to appoint the three directors of the conservancy district, and also to apoint three appraisers.

[15][16] The power of appointing officers is more executive than it is legislative. 12 C. J. 874. Such power, taken
by itself, is not judicial, but when it is incidental to the exercise of judicial functions, as it is under the Conservancy
Act of Colorado, its existence does not vitiate the statute. In the brief of the Attorney General and counsel for
relators, it is asserted that under the act the district court in perpetuity is made the head of a political subdivision of
the state. This is equivalent to saying that the court is given administrative powers and functions.

Statutes which vested in the courts the power to appoint drainage commissioners have been held constitutional. 19
C. J. 625. In Scott v. Brackett, 89 Ind. 413, it was said that an act providing for the appointment of commissioners
of drainage is not one imposing**589 on the court legislative and executive duties. The court said:

‘The fact that they are appointed by the court * * * does not render them mere agents of the court, nor does it
impose upon the court the duties to be discharged by them.’

Our Conservancy Act is similar to that of Ohio, and the latter was held constitutional as against the objection now
being considered. Miami County v. Dayton, 92 Ohio St. 215, 110 N. E. 726.
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In State ex rel. Skordahl v. Flaherty, 140 Minn. 19, 167 N. W. 122, it was held that a statute authorizing the courts
to organize drainage and flood control districts, and to appoint a board of directors to carry the purposes of the act
into effect, is not unconstitutional because of an unwarranted*610 delegation of legislative functions and powers
to the judiciary.

[17] Conservancy or flood control districts stand on the same footing as drainage districts. This seems obvious. It
is therefore pertinent to quote the following from 19 C. J. 625;

‘The Legislature having authority to provide for the construction of drains and the organization of drainage
districts, in the absence of constitutional provision to the contrary, this general power carries with it, by necessary
implication, all other powers necessary to make the general authority effective and to accomplish the results
intended. Hence, the Legislature may designate the officers to construct and maintain drains and the mode of their
selection. The power to appoint drain commissioners may be conferred upon the Governor, or the Legislature may
provide for the appointment of drainage officers by * * * the courts. * * *’

[18] In Travelers' Insurance Co. v. Industrial Commission, 71 Colo. 495, 208 Pac. 465, we announced the rule that
before a statute can be held unconstitutional as delegating legislative power, it must clearly appear that the power
in question is purely legislative. This court there also quoted with approval the following from State v. Public
Service Commission, 94 Wash. 274, 162 Pac. 523:

‘The constitutional division of all governmental powers into legislative, executive and judicial is abstract and
general. Their complete separation in actual practice is impossible. The many complex relations created by
modem society and business have produced many situations which can be adequately met only by vesting in the
same administrative officers or bodies powers inherently partaking to some extent of any two or all of these three
functions.’

[19] Upon the authorities above cited, we conclude that the act does not violate article 3 of our Constitution. It
does not delegate legislative or administrative powers to the district court, within the meaning of the constitutional
prohibition thereof, since judicial powers are vested by the *611 statute in the court organizing the district, and the
administrative powers complained of are incidental to the judicial functions vested.

[20] The petition and the briefs raise the further question whether the Conservancy Act is in violation of section 8,
art. 11, of the Constitution of Colorado. The material parts of that section, so far as this case is concerned, read as
follows:

“‘No city or town shall contract any debt * * * except by means of an ordinance * * * providing for the levy of a
tax, not exceeding twelve (12) mills on each dollar of valuation of taxable property. * * * But no such debt shall be
created unless the question of incurring the same shall * * * be submitted to a vote of such qualified electors. * * *
But the aggregate amount of debt so created, together with the debt existing at the time of such election, shall not at
any time exceed three per cent. of the valuation last aforesaid.’

The plaintiff proceeds on the theory that this section is violated because the Conservancy Act (section 26 thereof
[C. L. 1921, § 9540]) provides as follows:

‘The board of appraisers shall also appraise the benefits and damages, if any, accruing to cities, towns, counties
and other public corporations, as political entities, and to the state of Colorado, and the same shall be taken and
considered the same as benefits or damages, as the case may be, to land or other property.’

Citing the foregoing paragraph, the Attorney General and counsel for relators say in their brief:

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://web2.westlaw.com/print/printstream.aspx?fn=_top&destination=atp&mt=EstatePlann... 5/1/2007



Page 14 of 15

213 P. 583 Page 13

72 Colo. 598, 213 P. 583
(Cite as: 72 Colo. 598, 213 P. 583)

‘From which it will be observed, upon the certification of the appraisal of benefits so made the debt of the town,
city or county or other public corporation, will or may be increased in violation of the Constitutional provision.’

The debt, if any, which will be incurred by a city or town, will not be such debt as is contemplated by the
constitutional provision above quoted. The constitutional limitation does not apply to improvements to be paid for
out of a special assessment. 28 Cyc. 1542. This would be *612 true even if the special assessment would be levied
by the particular town or city itself. For the greater reason it is true where the assessment is made by the state, or an
agency of the state, for state purposes.

The debt or obligation resting on a city by reason of the levy of an assessment made against it by the conservancy
district would not be met by a special assessment of such city itself, but the city must pay its assessment by the levy
of a tax at a uniform rate upon all the taxable property within its boundaries. Section 55 of the act; section 9569,
C. L. 1921.

Such taxation, and the indebtedness involved,**590 is not such taxation and indebtedness as is contemplated by
section 8, art. 11, of the Constitution, above quoted. That section applies only to taxation and indebtedness
incurred for the governmental purposes of the city. 25 R. C. L. 92. Here the tax is for the purpose of paying an
assessment to carry out the purposes, not of the city, but of the conservancy district. See Williams v. Wedding,
165 Ky. 361, 176 S. W. 1176.

In 19 R. C. L. 987, it is said:
‘A constitution limitation upon the indebtedness of a public corporation applies to each such corporation as a
distinct entity and not as a portion of a larger body.’

In People v. Honeywell, 258 1II. 319, 101 N. E. 571, applying the rule last above stated, it was held that the fact
that property subject to assessment for drainage benefits is within the corporate limits of a municipality which is
indebted up to the constitutional limit does not prevent the levy of such assessment by the drainage district; that the
constitutional limitation upon the extent of corporate indebtedness applies to each municipal corporation singly,
and is a limitation against becoming indebted for general corporate purposes.

In 19 C. J. 718, it is said that an assessment for the construction or improvement of a drain may be made against
counties, townships, or municipal corporations. That an assessment for special benefits, to pay for a public
improvement, may be levied against a county by the city constructing such improvement, was held in *613County
Commissioners v. City of Colorado Springs, 66 Colo. 111, 180 Pac. 301.

Under the authorities above cited, we hold that there is no violation of section 8, art. 11, of the Constitution of
Colorado, in the act in question.

[21] The petition in quo warranto in this case pleads a violation of section 3, art. 10, of our Constitution, which
provides that--

‘All taxes shall be uniform upon the same class of subjects within the territorial limits of the authority levying the
Jaw, and shall be levied and collected under general laws, which shall prescribe such regulations as shall secure a
just valuation * * * of all property, real and personal. * * *’

The Conservancy Act provides for the assessment of benefits, and plaintiff asserts that if the levy of an assessment
is the levy of a tax, it would be in violation of the foregoing constitutional provision, citing Re Palmer v. Way, 6
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Colo. 106. The same question arose in the recent case of Milheim v. Moffat Tunnel Commission, supra, and it was
there held that special assessments are not a tax within the meaning of that section of the Constitution, citing
Denver v. Knowles, 17 Colo. 204, 30 Pac. 1041, 17 L. R. A. 135. That case lays down what is now the
well-settled general rule. See 25 R. C. L. 90, § 7.

[22] It is claimed that the Conservancy Act is in violation of article 20 of the state Constitution. Article 20 is the
home rule amendment. We have held that the Moffat Tunnel Law, creating the Moffat Tunnel improvement
district, does not violate article 20. Milheim v. Moffat Tunnel Improvement District, supra. This is conceded by
plaintiff, but it is insisted that the Moffat Tunnel Case is not decisive of the instant case because under the
Conservancy Act the city must pay the assessments levied by the district ‘from funds levied as general taxes.” This
distinction, or circumstance, does not affect the applicability of the Moffat Tunnel decision. That decision in this
respect was based on the proposition that the improvement district is an independent entity, and that the Legislature
has the authority to form a district, involving*614 parts of counties and cities, citing Wilson v. Board of Trustees,
133 1ll. 443, 27 N. E. 203, a case involving a sanitary district, established by the Legislature, which included a part
of the city of Chicago and certain outlying territory.

Article 20 governs local and municipal improvements of the ‘Home Rule City.” The improvements authorized by
the Conservancy Act are not those of Pueblo, or of any particular city or town, but of the conservancy district. The
‘home rule’ question arose in Miami County v. Dayton, 92 Ohio St. 215, 110 N. E. 726, and was decided
consistently with the views herein expressed.

The demurrer of the plaintiff to the plea and answer of the respondents is overruled, and the information in quo
watranto is dismissed.

TELLER, C. J., not participating.
Colo. 1923

People ex rel. Setters v. Lee
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